
RECE~VED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD APR 1 ~2005

REDROOSTERCORPORATIONf/k/a)
CLARK RETAIL ENTERPRISES,INC.
(CLARK OIL #2086),

v~

Petitioner,

ILL1NOIS ENVIRONMENTAL
PROTECTIONAGENCY,

Respondent.

)
)
)
)
)

STATE OF ILLINOIS
Pollution ControlBoard

) PCBNo.05-125
) (UST — Petitionfor Review)
)
)
)
)

NOTICE OF FILING

TO: Ms. DorothyM. Gunn
Clerkof theBoard
Illinois PollutionControlBoard
100WestRandolphStreet
Suite 11-500
Chicago,Illinois 60601
(VIA FIRST CLASS MAIL)

JohnJ. Kim, Esq.
Divisionof Legal Counsel
Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
PostOffice Box 19276
Springfield,Illinois 62794-9276

(VIA. FIRST CLASS MAIL)

PLEASETAKE NOTICEthatI havetodayfiled with theOffice of the Clerkofthe
Illinois PollutionControlBoardanoriginal andninecopiesof PetitionerRedRooster
Corporationf/k/a ClarkRetail Enterprises,Inc.’s, PETITION FOR REVIEW OF LUST FUN])
REIMBURSEMENTDECISION, ENTRY OF APPEARANCEOF EDWARD W.
DWYER, ENTRY OF APPEARANCE OF THOMAS G. SAFLEY, andENTRY OF
APPEARANCE OF KENT E. MOHR, JR.,copiesof whichareherebyservedupon you.

Respectfullysubmitted,

Dated: April 14, 2005

EdwardW. Dwyer
ThomasG. Safley
KentE. Mohr, Jr.
HODGE DWYER ZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield,Illinois 62705-5776
(217)523-4900

RED ROOSTERCORPORATIONf/k/a
CLARK RETAIL ENTERPRISES,iNC.,
Petitioner,

By: 7~ j~’~
One~~e~

THIS FILING SUBMITTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

I, ThomasG. Safley,theundersigned,certify thatI haveservedtheattached

PETITIONFORREVIEW OF LUST FUND REIMBURSEMENTDECISION,ENTRY

OF APPEARANCEOFEDWARD W. DWYER, ENTRY OF APPEARANCEOF

THOMAS G. SAFLEY,andENTRY OFAPPEARANCEOF KENT E. MOHR, JR.,

upon:

Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois Pollution ControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

JohnJ.Kim, Esq.
Division ofLegalCounsel
Illinois EnvironmentalProtectionAgency
1021NorthGrandAvenueEast
PostOffice Box 19276
Springfield,Illinois 62794-9276

by depositingsaiddocumentsin theUnitedStatesMail, postageprepaid,in Springfield,

Illinois, onApril 14,2005.

HODW:OO1/Fil/NOF-COS — Petition for ReviewRed Rooster



RECE~VED
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARDAPR 192005

RED ROOSTERCORPORATIONf/k/a ) STATE OF iLLINO~
CLARK RETAIL ENTERPRISES,INC. )
(CLARK OIL #2086) )

)
Petitioner, )

)
v. ) PCBNo. 05-125

) (UST— Petition forReview)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

PETITION FOR REVIEW OF LUST FUND REIMBURSEMENTDECISION

Petitioner,RED ROOSTERCORPORATIONf/k/aCLARK RETAIL

ENTERPRISES,iNC. (“Petitioner”),pursuantto Sections40 and57.8(i) oftheIllinois

EnvironmentalProtectionAct (“Act”) (415 ILCS 5/40 and5/57.8(i)),andSubpartD of

35 Ill. Admin. CodePart105, herebyrequestsreviewofthefinal decisionby the

Respondent,Illinois EnvironmentalProtectionAgency(“Agency”), denyingPetitioner’s

requestfor reimbursementof certaincorrectiveactioncostsincurredin responseto two

releasesof petroleumfrom undergroundstoragetanks(“USTs”). In supportofthis

Petition,thePetitionerstatesasfollows:

1. Petitioneris aformeroperatorofcertainpropertylocatedat4805North

WarMemorialDrive in Peoria,Illinois, hereinafterreferredto as“thesite.”

2. PetitionerformerlyoperatedtheUSTslocatedatthesite.

3. TheIllinois EmergencyManagementAgencywasnotifiedof two releases

from theabove-describedUSTs, in accordancewith applicablerequirements.Thereafter,

Petitionerperformedcorrectiveaction in responseto thesereleases,in accordancewith

applicablestatutoryandregulatoryrequirements.



4. OnJune25, 2002,Petitionersubmittedanapplicationfor paymentto the

Agencyfor correctiveactioncostsincurredin responseto releasesfrom theabove-

describedUSTs,in accordancewith theapplicablerequirements.

5. OnDecember6, 2004,theAgencyissuedits final decisionregardingthe

June25, 2004,applicationfor payment.TheAgency’sDecember6, 2004,determination

statedthatcertaincostsincludedin theapplicationfor paymentwerenoteligible for

paymentfrom theLeakingUndergroundStorageTankFund(“LUST Fund”),because

they lackedsupportingtechnicaldocumentation,andfurtherstatedthatthis decision

constituted“the Agency’sfinal actionwith regardto theaboveinvoices.” ($~Exhibit A

attached.)

6. OnJanuary13, 2005,theAgencyandPetitionerprovidedtheIllinois

PollutionControlBoard(“Board”) with ajoint RequestforNinetyDayExtensionof

AppealPeriod,pursuantto Section40(a)(1)oftheAct (415ILCS 5/40(a)(1))and35 Ill.

Admin. CodeSection105.208. On January20, 2005,theBoardissuedan Ordergranting

theextensionrequestandextendedthetime for filing anappealoftheAgency’s

December6, 2004,final determiriationuntil April 14, 2005.

7. Petitioneris seekingreviewof theAgency’sdenialof reimbursementof

certaincorrectiveactioncostsincurredby Petitionerin responseto releasesofpetroleum

from USTsatthesiteasdescribedin ExhibitA. TheAgency’sstatedbasisfor its denial

of reimbursementofthesecostsis arbitrary,capricious,andwithoutstatutoryauthority.

Furthermore,theAgencyis boundon reviewby thereasonsgivenin its December6,

2004, denialletterregardingaccessto theLUST Fund.
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WHEREFORE,for theaboveandforegoingreasons,Petitioner,RED ROOSTER

CORPORATIONf/k/aCLARK RETAIL ENTERPRISES,INC., respectfullyrequests

thattheIllinois Pollution ControlBoardgrantthefollowing relief:

1. Find thattheAgency’sDecember6, 2004,final decisionis arbitraryand

capricious,andwithout statutoryauthority;

2. ReversetheAgency’sdecisiondenyingcertaincorrectiveactioncostsas

setforth above;

3. Remandthismatterto theAgencywith instructionsto issuepaymentof

Petitioner’scorrectiveactioncostsasprovidedfor bytheAct, butnot inconsistentwith

theBoard’sOrder,within 30 daysof its entry;

4. AwardPetitionerreasonableattorney’sfeesandexpensesincurredin

bringingthis action;and

5. Awardsuchfurtherreliefasdeemedjust andequitablein thesepremises.

Respectfullysubmitted,

RED ROOSTERCORPORATIONf/k/a
CLARK RETAIL ENTERPRISES,INC.
Petitioner,

Dated: April 14, 2005

EdwardW. Dwyer
ThomasG. Safley
Kent E. Mohr, Jr.
HODGEDWYERZEMAN
3150RolandAvenue
PostOffice Box 5776
Springfield, Illinois 62705-5776
(217)523-4900
HODW:OOlfFil/Petition for Review— RedRooster(Clark #2086)
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REGE~V~!D
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARDAPR 19 2005
RED ROOSTER CORPORATIONf/k/a )
CLARK RETAIL ENTERPRISES,INC. )
(CLARK OIL #2086), )

)
Petitioner, )

)
v. ) PCB No. 05-125

) (UST — Petition for Review)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. S

ENTRY OF APPEARANCE OF EDWARD W. DWYER

NOW COMESEdwardW. Dwyer, of the law firm of HODGEDWYER

ZEMAN, andherebyentershis appearanceon behalfof Petitioner,RED ROOSTER

CORPORATIONf/k/aCLARK RETAIL ENTERPRISES,INC., in the above-captioned

matter.

Respectfullysubmitted,

RED ROOSTER CORPORATION f/k/a
CLARK RETAIL ENTERPRISES,INC.,
Petitioner,

- By: ~

EdwardW. Dwyer 1)

Dated: April 14, 2005

EdwardW. Dwyer
HODGE DWYERZEMAN
3150 Roland Avenue
Post Office Box 5776 -

Springfield, Illinois 62705-5776 5

(217) 523-4900

HODW:OO1,Pi1IEOA-EWD Petition for ReviewRed Rooster



BEFORETHE ILLINOIS POLLUTION CON~~

RED ROOSTER CORPORATION f/k/a. )
CLARK RETAIL ENTERPRISES,INC. )
(CLARK OIL #2086), )

)
Petitioner, - . )

)
v. . )

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent.

)
)
)
)
)

APR 192005
STATE OF ILLINOIS

Pollution Control Board

PCB No. 05-125
(UST— Petitionfor Review)

ENTRY OF APPEARANCE OF THOMAS G. SAFLEY

NOW COMES Thomas U. Safley,ofthe law firm ofHODGE DWYER ZEMAN,

andherebyentershis appearanceonbehalfofPetitioner,RED ROOSTER

CORPORATIONf/k/a CLARK RETAIL ENTERPRISES,INC., in theabove-captioned

Respectfullysubmitted,

Dated:April 14, 2005

ThomasG. Safley
HODGE DWYER ZEMAN
3.150ROlandAvenue
PostOffice Box 5776
Springfield,Illinois 62705-5776
(217) 523-4900

RED ROOSTER CORPORATION f/k/a
CLARK RETAIL ENTERPRISES,INC.,
Petitioner,

By:

matter.

HODW:QO1/Fi1IEOA - TGS Petitionfor ReviewRed Rooster



RECE~VE D
CLERK’S OFFICE

BEFORETHE ILLINOIS POLLUTION CONTROLBOARD APR 192005
STATE OF ILLINOIS

RED ROOSTER CORPORATIONf/k/a ) Pollution Control Board
CLARK RETAIL ENTERPRISES,INC. )
(CLARK OIL #2086), )

)
Petitioner, )

)
v. ) PCB No. 05-125

) (UST — Petitionfor Review)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )
ENTRY OF APPEARANCE OF KENT E. MOHR, JR.

NOW COMESKentE. Mohr,Jr.,ofthe law firm of HODGEDWYERZEMAN,

andherebyentershis appearanceon behalfof Petitioner,RED ROOSTER

CORPORATION f/k/a CLARK RETAIL ENTERPRISES,INC., in theabove-captioned

matter.

Respectfullysubmitted,

RED ROOSTER CORPORATION f/k/a
CLARK RETAIL ENTERPRISES,INC.,
Petitioner,

By:______________________

Dated:April 14, 2005

Kent E. Mohr, Jr.
HOD GE DWYERZEMAN
3150RolandAvenue
PostOfficeBox 5776
Springfield, Illinois 62705-5776
(217) 523-4900

HODW:OO1/Fil/EOA-KEM Petition for ReviewRedRooster
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